day of  hearing.     In addition,   at least  one of the witnesses was committed  to
testify on the  following  day as an essential witness in an out-of-state   trial.
Thus,  on the one hand,  it would  have been unfairly prejudicial  to  the Respon-
dent  to  have allowed   the   preferred  evidence without  providing   it an oppor-
tunity   to  rebut  that  evidence  and,   on  the other hand, it would  have caused
undue  delay and  expense   to  have  continued  the hearing for an additional 2 days
to  provide  Respondent an opportunity to call the essential  witnesses on its
behalf.     Moreover,   even  the Complainant conceded  that it did not wish to have
the  proceedings continued.     Under  the circumstances,  even assuming,   arguendo,
that  the  proffered  evidence was relevant,  it was an appropriate  sanction for
noncompliance with the  prehearing  order  to  have excluded that evidence.     Evi-
dence regarding alleged discriminatory acts on February 17,  1981,  and March 7,
1981,   is therefore given no consideration in this case.

Summary of  the Evidence

The Principal Complaints - November 10  and 12,  1980;     These complaints
center on  two conversations,   one on November 10,  1980,  between union safety
committeeman Richard Llpinski  and Gary ShreveTs foreman,  Albert Aloia,  and
the other on November 12,   1980,   between Gary Shreve and Albert Alola.     At  the
time of the conversations,   Albert Aloia,  a  recent mine engineering  graduate,
had been working at  the McElroy  Mine for only  2 years and  had been a  section
foreman for less than a year.     According to Aloia,  on Friday,  November 7,   a
company official   informed  him  that an alleged  "hotline"   safety complaint had
been made  to   the Federal Mine  Safety and Health Administration (MSHA)   regarding
the  scoop car  under Aloia1 s control.     He was informed that the complaint con-
cerned  unsecured  lids  for  the   scoop car batteries.     Aloia was "disgusted11
about  the complaint because he  thought he had  already corrected the problem.
It appeared   that in  spite  of his corrective actions and without reporting  any
problem to him someone on the   safety committee had reported  the complaint  to
MSHA.     He  suspected  that his  scoop car operator,  Gary Shreve,  had  initiated
the complaint.     It  had been Shreve's  past  practice  to bypass him in complain-
ing  of  equipment defects.

On  the  following Monday (November 10),  Aloia had occasion to talk, with
Union  Safety  Committeeman Lipinski.     Aloia confided in Lipinski because  he
felt  they "understood each other" and had a "fairly good relationship."
Aloia's testimony about the conversation is as  follows:

Q.     [Attorney for Consolidation]    And did you ask him
what  was  wrong  with the method  that you had remedied   [sic]?

A.     [Aloia]     In a general sense I did.    I stated  that
I didn't think there would be anything wrong with it.

Q.     What did  he  say?

A.    He didn't say much during  the whole conversation.

Q.    Did he  say that it was okay,  as  far as he was
concerned?
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